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STATEMENT OF QUESTIONS PRESENTED 


1. Does the United States District Court have jurisdiction 
to grant relief from a judgment of the Court of Claims 
based upon a finding of fraud when subsequent to the 
entry of such finding and judgment it is determined that 
the documentary evidence upon which the Court of Claims 
decided ithe issue was itself spurious and the oral testimony 
was subsequently directly contradicted by the same wit- 
nesses testifying in another trial? 


2. Have the Federal Courts eliminated the distinction 
between ‘‘intrinsic’’ and ‘‘extrinsic’’ fraud in determining 
whether grounds exist for granting relief against a 
judgment? 


3. May the defendants, all officials of the United States, 
enforce a judgment of the Court of Claims which was based 
upon false and spurious evidence or must they, in equity 
and good conscience, be compelled to afford plaintiff relief 
from the several penalties which attached to a finding of 
fraud by said Court. 
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United States Court of Appeals 


For THe Disrricr or Cotumsia Crecuitr 


No. 13,707 


Kamen Soap Propucts Co., Inc., Appellant, 
v. 


Cartes EK, Wuson, Secretary of Defense, et al. 


Appeal from the United States District Court 
for the District of Columbia 





BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment entered by the United 
States District Court for the District of Columbia on No- 
vember 6, 1956, granting defendants’ (appellees’) motion 
for judgment on the pleadings in a case where plaintiff 
(appellant) sought equitable relief from a Court of Claims 
judgment founded on spurious testimony. Notice of appeal 
was filed on December 28, 1956. 


Jurisdiction of the Court below was based upon the 
allegations of fact contained in the pleadings (App. 1-11a) 
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and'on Title 5 Section 1009 of the United States Code 


which provides: 


(a) ‘‘Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof.’’ 


* Ls * * m 


(e) ‘‘So far as necessary to decision and where pre- 
sented the reviewing Court shall decide all relevant 
questions of law, interpret constitutional and statu- 
tory provisions, and determine the meaning or appli- 
cability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings and conclusions found 
to be (1) arbitrary, capricious, and an abuse of dis- 
cretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory, jurisdic- 
tion, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of sections 1006 
and 1007 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determination the 
court shall review the whole record or such portions 
thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial 
error.”’ 


Jurisdiction below was further founded upon diversity 
of citizenship and the fact that the amount in controversy, 
exclusive of interest and costs, exceeds Three Thousand 
($3,000.00) Dollars. Title 28 Section 1291 of the United 
States Code. 


Jurisdiction of this appeal is granted by 28 U.S.C. 1291. | 
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STATEMENT OF CASE 


All of the following facts are taken from the allegation 
of the Complaint (App. 1-11a). 


On May 12, 1947, the New York Quartermaster Purchas- 
ing Office (NYPO) issued invitations for bids for 2,190,000 
pounds of powdered laundry soap. Bids were to be sub- 
mitted in triplicate on or before May 19, 1947, at 12:00 
o’clock, noon. On the last day for filing bids, Mr. Kamen, 
president of the plaintiff corporation, personally delivered 
plaintiff’s bid and remained while the various bids were 
opened and read. The bid opening was conducted by 
Lieut. Zastrow, the bid officer, and was participated in by 
J. S. MacIntosh, Procurement Specialist of the Chemical 
Section, and Col. Kuhn, Contracting Officer. 


Subsequently, the bid was awarded to the plaintiff cor- 
poration, and on May 29, 1947, plaintiff received a letter 
of award signed by Col. Kuhn. 


The invitation to bid provided: 


‘Contractor is requested to accelerate and increase 
the deliveries to any extent, provided the total of such 
accelerated and increased deliveries does not exceed 
the total stipulated herein.’’ 


Plaintiff contends that with its bid, it submitted a letter 
dated May 19, 1947, the purpose of which was to limit 
the time for acceptance of the bid from 20 days to not more 
than 10 and preferably three, and to make it clear that 
the bid was being submitted on the basis that deliveries 
could be accelerated. The text of the letter can be found 
in paragraph 4(b) of the complaint (App. 4a). 


Subsequently, plaintiff asserted a claim for breach of 
contract with the General Contracting Officer, which claim 
was forwarded to the General Accounting Office. 


In the investigation of plaintiff’s claim, it developed that 
the original letter of May 19, 1947, could not be found in 
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any of the government files and plaintiff was requested to 
submit any further evidence which would indicate its desire 
to accelerate deliveries. Thereupon copies of certain inter- 
office memoranda, all dated in 1947, were submitted, tend- 
ing to substantiate plaintiff’s contention that it desired to 
accelerate deliveries. 


The government denied plaintiff’s claim and plaintiff 
thereupon filed an action in the Court of Claims, to which 
action the government responded with a special plea of 
fraud, based upon certain conclusions of the F.B.L, that 
copies of the letter of May 19, 1947, and the inter-office 
memoranda submitted by plaintiff were prepared in 1949 
and not in 1947. 


The judgment of the Court of Claims found that there 
had been fraud in the presentation of the claim and 
ordered the claim forfeited pursuant to Chapter 28, Sec- 
tion 2514 of the U. S. Code. 


Subsequently, the president of the plaintiff corporation 
was indicted and tried in the U. S. District Court for the 
District of Columbia for alleged violation of Chapter 18, 
Section 1001 of the U. S. Code. During the course of that 
trial} testimony was received from Col. Kuhn, Lieut. 
Zastrow and Mr. MacIntosh, all of whom had previously 
testified against plaintiff in the Court of Claims case. 


On direct examination, each of said witnesses testified 
as he had in the Court of Claims, namely, that he had 
no independent recollection of what had transpired at the 
opening of the bids or whether a covering letter accom- 
panied the bids, but that after using the abstract to refresh 
his recollections, he stated categorically that no covering 
letter accompanied the bid of plaintiff corporation. On 
cross examination, it developed that the abstract which 
these witnesses were using as the basis for their testimony 
was not an original, did not bear the signatures of the 
witnesses, as they had testified on direct examination, but 
actually was a mimeographed copy and the signatures were 
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merely rubber stamp facsimiles. It was further developed 
that the original abstract could not be located in any of 
the government files and that the document from which 
the witnesses testified could not even be identified as having 
been kept in the usual and regular course of business. 


When this matter was brought to the attention of the 
Court, the Court properly ruled that the harm done by 
the evidence which had already been presented to the jury 
by the testimony of these witnesses could not be undone 
by any instruction, and, therefore, the Court ordered a 
mistrial. 


A motion in writing for a new trial was promptly made 
by the plaintiff in the Court of Claims, but said motion 
was denied without hearing. 


The finding of fraud had as its cornerstone, the exhibit 
which three witnesses had testified was the original abstract 
of the bid. The government claimed that the covering 
letter of May 19, 1947, had not been sent and in support 
of this contention offered the testimony of Col. Kuhn, 
Lieut. Zastrow and Mr. MacIntosh, all of whom at one 
stage or another handled the receipt of the bids and the 
award of the contract. They all testified from ‘‘past 
recollection recorded’’ that the covering letter had not 
been sent. They all admitted that they had no individual 
recollection whether the covering letter had or had not 
been sent, but if it had been sent it would have shown 
in the abstract, and the exhibit, which they testified in 
the Court of Claims to have been the original abstract, 
was the basis for their testimony. The Court, on the 
basis of the exhibit and the testimony of the three wit- 
nesses found that the letter had not been sent and that 
the claim that it had been sent constituted fraud. 


Because Mr. Abraham Kamen’s testimony as to the send- 
ing of the letter was believed to have been false, all the 
further testimony of Mr. Kamen was similarly believed 
to have been false and fraudulent. His explanation of 
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the making of many copies of the covering letter and inter- 
office communications during the time the claim was made 
and his explanation of the absence of the original carbons 
was naturally not believed. However, it must be remem- 
bered that the basis of all this disbelief was the exhibit, 
the abstract of the bid. Had the three witnesses testified 
in the Court of Claims as they had in the District Court 
at the criminal trial, there would have been no basis what- 
soever for the finding of fraud and the judgment of for- 
feiture. Mr. Kamen’s testimony as to the sending of the 
covering letter, the making of the many carbon copies of 
the covering letter and inter-office correspondence would 
have been believed and there would have been no evidence 
whatsoever of fraud. Therefore, the discovery that the 
exhibit was neither an original nor an authenticated copy 
at the time of the criminal trial vitiates the entire basis 
of the judgment of fraud and was clearly ground for 
intervention by the Court of Equity to relieve the plaintiff 
from the unjust consequences of false, perjured and fraud- 
ulent testimony. 


The District Court granted defendants’ motion for 
judgment on the pleadings whereupon this appeal ensued. 


STATEMENT OF POINTS 


The following are the points on which appellant intends 
to rely: 


1. The District Court has jurisdiction to entertain a 
cause of action to enjoin defendants from enforcing the 
penalties which attach to a finding of fraud in the Court of 
Claims where evidence discovered after the entry of said 
finding of fraud indicates that said finding was based upon 
false and spurious evidence. 


2. The distinction made in the early cases between 
‘intrinsic’? fraud and ‘‘extrinsic’’ fraud is no longer 
adhered to by the federal courts and either type of fraud, 
if practiced upon the court or any party to litigation, is 
a valid ground for relieving against such a judgment. 











is 
SUMMARY OF ARGUMENT 


The United States District Court has general equity 
jurisdiction to entertain an independent action to relieve 
a party from the effects of a judgment obtained in the 
Court of Claims based on spurious testimony, notwith- 
standing such relief could be accorded by the Court of 
Claims itself. 


Jurisdiction to grant plaintiff such relief should have 
been taken below because the Court of Claims judgment 
dismissing plaintiff’s action there on a finding of fraud 
was itself plainly founded on spurious testimony. Nor 
can such jurisdiction to grant relief be denied because of 
an alleged distinction between ‘‘intrinsic’’ and ‘‘extrinsic’’ 
fraud insofar as their effects upon judgments are con- 
cerned, because the modern cases have abandoned such a 
distinction in devitalizing judgments infected by fraud 
whether such fraud was in the evidentiary proceedings 
or collateral thereto. 


ARGUMENT 


THE COURT BELOW ERRED IN GRANTING JUDGMENT ON THE 
PLEADINGS BECAUSE IT HAD JURISDICTION TO GRANT 
RELIEF FROM THE COURT OF CLAIMS JUDGMENT BASED 
ON SPURIOUS TESTIMONY 


A. The Issues Involved and the Arguments Advanced to 
Support the Action Below 


The issue involved is very narrow and may be succinctly 
stated: May a special plea of fraud, entailing the severe 
penalty of forfeiture, be sustained on the basis of (a) 
testimony which is itself later found to be false and per- 
jured and (b) upon a document which is later found to 
be spurious? Plaintiff did not bring before the District 
Court a case based upon what it considered to be a more 
favorable interpretation of the original evidence, but one 
in which the self-same witnesses, under oath, directly re- 
pudiated the most essential points of their prior testimony 
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in the Court of Claims. In fact, had they not falsely iden- 
tified the abstract as the original, or a copy which had been 
duly made and kept in the ordinary and usual course of 
business, their testimony would have been inadmissible, 
as none of it was given from actual memory, but upon 
‘*recollection’’ from information contained in a spurious 
document. 


We are thus presented with the anomalous situation of 
the government having ‘‘proved”’ its special plea of fraud 
with the use of false and spurious evidence! Under the 
circumstances, may a court, sitting in equity, refuse to 
grant relief against the severe penalties which attach to 
the Court of Claims’ judgment? 


The cases clearly permit the relief prayed in the 
complaint. 


In seeking to deny plaintiff any relief, the government 
advanced two essential propositions in support of its 
motion for judgment on the pleadings: 


First: That the Court of Claims, having had jurisdiction 
over the parties and the subject matter, and being an inde- 
pendent tribunal, its decisions could not be reviewed by 
the District Court, either directly or by collateral attack. 


Secondly: Even if the District Court had jurisdiction, 
the matters complained of, which occurred in the Court of 
Claims, constitute ‘‘intrinsic’’ (as distinguished from 
‘‘extrinsic’’) fraud and cannot be set aside on collateral 
attack. 


B. The Court Below Has General Equity Jurisdiction to Enter- 
tain an Independent Action for Relief From the Effects 
of a Judgment Procured on Spurious Testimony 


So far as the first argument is concerned, the purpose 
of this action is not to review the opinion of the Court 
of Claims, but is rather one to obtain relief from such 
decision. The Rules of the Court of Claims, and spe- 
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cifically Rule 54(b), provide that the court may relieve 
a party from a final judgment for 


‘‘fraud (whether heretofore denominated intrinsic or 
extrinsic), misrepresentation or other misconduct of 
an adverse party; * * *’’ (italics added). 


The same rule further provides: 


‘‘This rule does not limit the power of the Court to 
entertain an independent action to relieve a party 
from a judgment, order or proceeding or to set aside 
a judgment for fraud upon the Court.’’ 


If an independent action may be maintained in the Court 
of Claims for relief against a judgment procured by fraud, 
any other court having jurisdiction of the parties or of the 
subject matter may also entertain such action. See Dicto- 
graph Products Company v. Sonotone Corporation, dis- 
cussed in detail, infra Point C. 


C. Jurisdiction Below Is Not Impaired by Any Alleged Dis- 
tinction Between Intrinsic and Extrinsic Fraud Because 
That Distinction Has Been Abandoned in Determining 
Whether Relief Should be Given From Judgments Pro- 
cured by Fraud 


The Government based its second point upon the dis- 
tinction made between ‘‘intrinsic’’ and ‘‘extrinsic’’ frand 
by the U. S. Supreme Court in the case of United States 
v. Throckmorton, 98 US. 61, decided in 1878. There is 
a line of cases in the courts of appeal, some of which are 
cited and quoted from by the government, which follow 
that case. 


However, the case of Marshall v. Holmes, 141 U.S. 589, 
decided in 1891, is in direct conflict with the Throckmorton 
case. 


An interesting and informative discussion of the Throck- 
morton and Marshall cases is found in Publicker v. Shall- 
cross, et al., 106 F. 2d 949, 950-952 (C.A. 3, 1939), cert. 
den. 308 U.S. 624. 
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There an action was brought in equity in which Shallcross 
and others were appointed receivers for a defunct corpo- 
ration. The court in a decree authorized the receivers 
to compromise the claim against Publicker in the sum of 
$850,000 for one cent on the dollar, based upon Publicker’s 
fraudulent inducement to the receivers and the court to 
believe that his total assets were $8,500, whereas in truth 
they amounted to $230,000. 


Two years after the decree was entered authorizing the 


compromise of the claim, Shallcross and the other re-. 


ceivers petitioned the District Court to set aside the decree 
on the ground that it was procured by fraud. The Dis- 
trict Court vacated the decree and Publicker appealed. 
The Court of Appeals in affirming the District Court stated: 


‘¢* * * the relief is, and had to be asked for by 
petition on the equity side of the court. The appellant- 
respondent himself seems to realize this because his 
brief indicates his principal reliance on Umted States 
v. Throckmorton, above cited. 


‘*We do not consider ourselves bound by that case 
for two, as we think, excellent reasons. We do not 
believe it applies to our circumstance and we do not 
believe it is the law of the Supreme Court today. That 
august body gave full validity to two ancient Latin 
maxims, interest rei publicae ut sit finis litium and 
“memo debet bis vixari pro uno et eadam causa. Their 
‘doing so has been discussed and criticized in 22 Harvard 
Law Review 600 (note) and in 49 Harvard Law Review 
327 (note). [Italics added]. 


‘‘Rather to our surprise, appellant’s counsel seemed 
unaware of the existence of another later and con- 
flicting decision in the Supreme Court, namely Marshall 
v. Holmes, 141 U.S. 589, 12 S.Ct. 62, 35 LEd. 870. 

That conflict has been a source of bewilderment to the 
‘inferior’ Federal Courts ever since 1891. 


*#e¢#? 
‘A writer in the Columbia Law Review expressed 
a slightly cynical view of this difference of opinion 
among the great and learned. He says: 
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‘The general confusion of the law on this point 
is due to the fact that two fundamental principles 
come into conflict. On the one hand, the rule that 
fraud vitiates all things, and that equity will prevent 
the enjoyment of any advantage so obtained, would 
give equity jurisdiction in every case in which fraud 
could be proved. On the other, the doctrine of res 
adjudicata, and the principle contained in the maxim 
‘interest rel publicae ut sit finis litium’’ would 
prevent equity from setting aside a judgment for 
any reason. As might be expected, the courts’ effort 
to reconcile the two has led to a series of cases 
which are clear enough at either extreme, but blend 
in the center into a hazy region of uncertainty. 


‘But where the fraud complained of consists of 
false evidence in the form either of perjured testi- 
mony or of forged documents, there is an irreconcil- 
able conflict. The rule is not abrogated; but some 
courts say that perjury is collateral fraud, and there- 
fore a ground for interference; and others that it 
is inherent fraud, and therefore not such a ground. 
* * * The Supreme Court of the United States, to 
show its utter impartiality, has ruled both ways, 
and left the spectacle of two cases, one of which holds 
that false evidence is a ground for reversal, the 
other that it is not, both of which have been fol- 
lowed and neither of which has ever been overruled. 
In fact, when a Circuit Court, somewhat puzzled as 
to which of the two authorities it would follow, 
asked for enlightenment, the Supreme Court refused 
to commit itself by answering. 


‘As for the federal rule itself, it must still remain 
unsettled. Since the courts are at liberty to cite 
either line of authorities, and do so as suits their 
convenience, the only possible answer in spite of 
repeated assertions that the federal rule is clear, 
is that there is no federal rule at all. And there will 
be none until one or the other of the conflicting de- 
cisions is overruled.’ 
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‘$21 Columbia Law Review 268, 269, 270 (note). 


‘Tn our judgment, and if the case arises, the harsh 
rule of United States v. Throckmorton, above cited, 
will be modified in accordance with the more salutary 
doctrine of Marshall v. Holmes, above cited. We be- 
lieve truth is more important than the trouble it takes 
to get w.”’ (Italics added). 


More recently, in 1943, the U. S. Supreme Court, in the 
ease of Hazel-Atlas Glass Company v. Hartford-Empire 
Co., 322 U.S. 238 (1943), adopted the more liberal view. 


That case involved the power of a Court of Appeals, 
upon proof that fraud was perpetrated on it by a successful 
litigant, to vacate its own judgment entered at a prior 
term and direct vacation of a District Court’s decree en- 
tered pursuant to the Court of Appeals’ mandate. The 
language of the Hazel-Atlas case is applicable to the case 
at bar (322 U.S. at 244-245, 248) : 


‘¢*@ @ @ 


‘‘Wederal courts, both trial and appellate, long ago 
established the general rule that they would not alter 
or set aside their judgments after the expiration of 
the term at which the judgments were finally entered. 
Bronson v. Schulten, 104 U.S. 410, 26 L.ed. 797. This 
salutary general rule springs from the belief that in 
most instances society is best served by putting an 
end to litigation after a case has been tried and judg- 
ment entered. This has not meant, however, that a 
judgment finally entered has ever been regarded as 
completely immune from impeachment after the term. 
From the beginning there has existed alongside the 
term rule a rule of equity to the effect that under cer- 
tain circumstances, one of which is after-discovered 
fraud, relief will be granted against judgments regard- 
less of the term of their entry. . 


‘‘Litigants who have sought to invoke this equity 
power customarily have done so by bills of review or 
bills in the nature of bills of review, or by original 
proceedings to enjoin enforcement of a judgment. And 
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in eases where courts have exercised the power the 
relief granted has taken several forms: setting aside 
the judgment to permit a new trial, altering the terms 
of the judgment, or restraining the beneficiaries of the 
judgment from taking any benefit whatever from it. 
But whatever form the relief has taken in particular 
cases, the net result in every case has been the same: 
where the situation has required the court has, in 
some manner, devitalized the judgment even though 
the term at which it was entered had long since passed 
away. [Italics added] 


“‘Equitable relief against fraudulent judgments is 
not of statutory creation. It is a judicially devised 
remedy fashioned to relieve hardships which, from 
time to time, arise from a hard and fast adherence to 
another court-made rule, the general rule that judg- 
ments should not be disturbed after the term of their 
entry has expired. Created to avert the evils of 
archaic rigidity, this equitable procedure has always 
been characterized by flexibility which enables it to 
meet new situations which demand equitable interven- 
tion, and to accord all the relief necessary to correct 
the particular injustices involved in these situations.’’ 
(Italics added) 


The U. S. Court of Appeals for the Second Circuit had 
oceasion to comment upon the Hazel-Atlas case in the case 
of Dictograph Products Company v. Sonotone Corporation, 
230 F. 2d 131, 136-137 (1956). This was an action 
brought in the District Court for the Southern District of 
New York, to_annul a judgment of the United States 





Court of Customs and-Patent Appeals and a license con- — 


tract between the plaintiff and the defendant on the ground 
of fraud. The District Court summarily dismissed an 
amended complaint and the plaintiff appealed. 


The Court said: 


‘<The decisions of the Supreme Court in Hazel- 
Atlas Glass Co. v. Hartford Empire Co., 322 US. 288, 
64 S. Ct. 997, 88 L.Ed. 1250, and its companion appeals, 
Shawkee Manufacturing Co. v. Hartford-Empire Co., 


‘ Ps ws f “—s 
= { } we a 


+ \ SELES 
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322 U.S. 271, 64 S.Ct. 1014, 88 L.Ed. 1269, may be 
taken as laying down as liberal a test as any other ” 
federal decisions and they are indeed the plaintiff’s 
chief reliance. 


ee) * 
“‘It is plain that the Court did not mean to annul 
the ‘salutary general rule * * * that in most instances 
Society is best served by putting an end to litigation en 
after a case has been tried and judgment entered.’ 
322 U.S. at page 244, 64 S.Ct. at page 1000. It did : 
not decide that the unsuccessful party to an action i: 
may always reopen a judgment upon producing evi- ‘ 
dence of fraud in procuring it, even though the evidence | 
was inaccessible at the trial; especially it did not ty 


so decide when the trial had turned upon the issue 
of fraud and the new evidence was another version of 
what had originally appeared. On the other hand, it 
did mean to abandon the distinction made in United 
States v. Throckmorton, 98 US. 61, 25 L.Ed. 93, 
between ‘extrinsic’ and ‘intrinsic’ fraud, as the Re- 
statement of Judgments had already done. Indeed, 
it is impossible to draw any line based upon that 
distinction; for all fraud is designed to prevent, and, 
when successful, does prevent, the unsuccessful party 
from proving the facts that determine his rights. 
The fact that he does not at first succeed in unmask- 
ing the machinations of his adversary is no reason for 
denying him relief after he has finally succeeded in 
penetrating the complete disguise. And yet, it is 
obvious that there must be a limit, else the mere 
assertion of relevant evidence, though it was inacces- 
sible at the trial, will be enough to upset any judg- 
ment. From this dilemma there is no escape unless 
‘in each case we balance the conflicting interests and 
make a decision ad hoc; and that is as we understand 
‘the decisions of the Supreme Court that we have cited. 
Hence we must consider the occasion at bar in its 
concrete details and without the help of any controlling 
general postulate.”’ 


The Court of Appeals affirmed the District Court, but 
on the merits of the case and not upon the distinction of 
intrinsic or extrinsic frand. 
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The Dictograph Products case is especially significant 
because it involves an action in a District Court to annul 
a judgment of the U. S. Court of Customs and Patent 
Appeals, a situation which is very similar to the one at bar. 


The Court of Claims decision, which defendants are 
obliged to enforce, unless plaintiff can obtain relief herein, 
is established on the proposition that inasmuch as Mr. 
Kamen’s testimony about the letter accompanying the bid 
on May 19, 1947, was refuted by the abstract of bid 
and testimony of government witnesses, all of Mr. Kamen’s 
other testimony was necessarily viewed with grave sus- 
picions. This is not merely conjecture on the part of 
plaintiff, but is stated in so many words in the opinion 
of the Court of Claims (Kamen Soap Products Co., Inc. 
v. Umted States, 129 Ct, Cl. 619, 642, (1954) : 


‘“We are face to face with the question of whether 
fraud was practiced in the presentation of this claim. 
Ordinarily fraud can only be established from cir- 
cumstances. These, however, must be clear and con- 
vincing. About the only way a just conclusion can 
be reached is by placing the questioned documents 
and statements alongside well-known and established 
facts. Every event in the universe is linked to every 
other event. One cause produces an effect, and that 
effect in turn becomes a cause; thus all events from 
the beginning of time are woven into one complete 
pattern. 


‘‘Tt is difficult, therefore, to make up a story that is 
not a part of this one continuous design. It is like 
a patch on a suit of clothes—it may be made out of 
the same cloth, may look the same in the middle, but 
will show around the edges, because it is not a part of 
the original argument. Likewise is a made-up story 
will not fit into the scheme of events, because it is not 
apart of it. It will not, therefore, stand close examina- 
tion. One made-up story calls for another and the 
fabrication will not tally with the next fact.’’ 


Had it been known m the Court of Claims that the 
government’s testimony with reference to the letter of 
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May 19, 1947, was untrustworthy, that court would certaunly 
have been unable to characterize subsequent testimony of 
plaintiff with the assertion that ‘‘one made-up story calls 
for another and the fabrication will not tally with the next 
fact.’’ 


In this regard the language of the U. S. Supreme Court in 
the case of the Communist Party v. Subversive Activities 
Control Board, 100 L. Ed. 554, 560 (1956) 3s particularly ap- 
propriate. In that case the Communist Party appealed to 
the Court of Appeals for the District of Columbia, from a 
decision of the Subversive Activities Control Board, finding 
that the party was a ‘‘Communist-action’’ organization. 
During the pendency of the appeal the appellant filed a 
petition in the Court of Appeals for leave to adduce addi- 
tional evidence. The basis of the motion was that the addi- 
tional evidence became available subsequent to the Board 
hearings and that it would show that the testimony of three 
witnesses upon whom the Attorney General relied gave 
false testimony. The Court of Appeals denied the motion 
and affirmed the judgment of the Board. Certiorari was 
granted by the U. S. Supreme Court and in its decision of 
April 30 of this year stated (page 560) : 


‘¢* * * The untainted administration of justice is 
certainly one of the most cherished aspects of our 
institutions. Its observance is one of our proudest 
boasts. This Court is charged with supervisory func- 
tions in relation to proceedings in the federal courts. 
See McNabb v. Umted States, 318 U.S. 332, 87 L.ed. 
819, 63 S. Ct. 608. Therefore, fastidious regard for 
the honor of the administration of justice requires 
the Court to make certain that the doing of justice 
be made so manifest that only irrational or perverse 
claims of its disregard can be asserted. 


“‘When uncontested challenge is made that a finding 

of subversive design by petitioner was in part the 
| product of three perjurious witnesses, it does not re- 
move the taint for a rebiewing court to find that there 


ts ample innocent testimony to support the Board’s 


findings. If these witnesses in fact committed per- 
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jury in testifying in other cases on subject matter 
substantially like that of their testimony in the present 
proceedings, their testimony in this proceeding is 
inevitably discredited and the Board’s determination | 
must duly take this fact into account. We cannot pass | 
upon a record containing such challenged testimony. | 

ye find it necessary to” dispose of the case on the 
grounds we do, not in order to avoid a constitutional 
adjudication but because the fair administration of 
justice requires it. * * *’’ (Italics added). 


CONCLUSION 


For the foregoing reasons it is respectfully submitted | 
that there was ample justification, on the basis of the law | 
and the facts, for the District Court to grant plaintiff 
relief from the severe judgment of forfeiture of the Court 
of Claims, and to enter such order or orders upon the 
defendants, and each of them, as equity, good conscience 
and due administration of justice require to rectify the 
wrong done plaintiff. 


Respectfully submitted, | 


1615 First National Bank Bldg. | 
Chicago 3, Illinois 

SHeEtpon E. Bernstein | 
1001 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellant 
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APPENDIX 
Filed April 21, 1956 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


tv Civil Action No. 
Kamen Soap Propvucrs Co., Inc., 233 Broadway, 
New York City, New York, Plaintiff 


Vs. 


Cuagtes E. Wuson, Secretary of Defense, Sheraton Park 
pr Hotel, Washington, D. C.; Wmt1am M. Brucker, Sec- 
! retary of the Army, Westchester Apartments, Wash- 
ington, D. C.; Mason GeneraL Hester M. Hasrtes, 
Quartermaster General of the United States Army, 
yr 226 48th Street, Northwest, Washington, D. C. 
Defendant 
Complaint 


(For Miscellaneous Relief under 
Administrative Procedure Act) 


1. This Court has jurisdiction under 5 U.S.C. 1009 whick, 
‘ in pertinent part, provides: 


5 | (a) ‘‘Any person suffering legal wrong because of 
3 any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 

statute, shall be entitled to judicial review thereof.’’ 

! (e) ‘‘So far as necessary to decision and where 
v presented the reviewing Court shall decide all relevant 
| questions of law, interpret constitutional and statutory 
* provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 

agency action unlawfully withheld or unreasonably 

Me delayed; and (B) hold unlawful and set aside agency 
action, findings and conclusions found to be (1) arbi- 
trary, capricious, and an abuse of discretion, or other- 
wise not in accordance with law; (2) contrary to con- 
stitutional right, power, privilege, or immunity; (3) 
in excess of statutory, jurisdiction, authority, or limita-. 
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ations or short of statutory right; (4) without observ- 
cance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the 
requirements of sections 1006 and 1007 of this title or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing 
determination the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial 
error.’’ 


Jurisdiction also lies because plaintiff is a corporation 
existing under the laws of the State of New York, and 
defendants are citizens of the District of Columbia, and 
the amount in controversy, exclusive of interest and costs, 
exceeds $3,000.00. 


2. Plaintiff is a duly organized corporation, existing 
under the laws of the State of New York, and has its 
principal office and place of business at 233 Broadway, 


New York, New York. Defendants are officials of the 
Defense Department of the Government of the United 
States, responsible for the acts and matters of which com- 
plaint is here made and against whom corrective action 
is prayed. 


3. (a) On May 28, 1947, plaintiff entered into a con- 
tract with the United States Army Quartermaster Depart- 
ment, at that time represented by Fred W. Kuhn, Lt. 
Colonel, Quartermaster Corps, United States Army, as 
contracting officer, for the sale of 2,190,000 pounds of soap 
powder. Prior to the award of said contract, plaintiff had 
received an invitation to bid on 2,190,000 pounds of soap 
powder, which invitation allowed a delivery schedule of 
440,000 pounds per month during each of the months of 
August, September, October and November, 1947, and 
430,000 pounds during the month of December, 1947, and 
which further stipulated that earlier delivery of the con- 
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tract quantity was desired and would be accepted, as 
follows: 


‘‘ ACCELERATION OF DeLivery: Contractors are re- 
quested to accelerate and increase the deliveries to any 
extent, providing the total of such accelerated and 
increased deliveries does not exceed the total quantity 
stipulated herein.’’ 


(b) On May 19, 1947, plaintiff submitted its bid at 11.9 
cents per pound of soap powder, which was accepted within 
ten days, on or about May 28, 1947, in a formal contract, 
No. W30-280-QM-5028. The contract contained the same 
delivery provisions hereinabove described. 


(c) Throughout the months of June, July and August, 
1947, plaintiff repeatedly requested the Quartermaster’s 
Department to assign inspectors to its plant to approve 
the soap during manufacture, and to furnish shipping 
instructions and bills of lading. But plaintiff was in- 


_ formed, contrary to the terms and conditions of said 


contract, that because of the lack of storage space in Army 
Depots, deliveries could not be accepted as offered, all of 
which was set forth in a letter to plaintiff dated June 8, 
1948. 


(d) Due to fluctuation in the price of tallow, which was 
an essential ingredient for manufacture of the soap covered 
by said contract, and due to the unwarranted refusal of 
representatives of the United States Army to accept deliv- 
eries, in accordance with the terms of said contract, plain- 
tiff suffered substantial damages. Thereafter, following 
the procedures set forth in the terms of said contract, 
Plaintiff requested relief under the provisions of 5 U.S.C. 
1009. Plaintiff applied to the Army Board of Contract 
Appeals, pursuant to its rights under 5 U.S.C. 1009. Upon 
assurance given by the contracting officer representing the 
United States Army Quartermaster Department that said 
contract officer would recommend favorable action upon a 
subsequent claim of breach of contract to be filed with the 
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General Accounting Office, plaintiff agreed: (1) to deliver 
the balance of the soap required under the original con- 
tract; (2) to withdraw its pending appeal before the Army 
Board; and (3) to deliver certain quantities of soap, all 
with the express understanding that said agreements were 
made without prejudice to plaintiff’s rights for past and 
future damages sustained by reason of the breach of con- 
tract. Plaintiff accordingly delivered the quantities of 
soap rquired and thereby incurred still further loss in 
consequence of the breach of contract. 


(4) (a) Thereafter, plaintiff filed its claim for damages 
for breach of the contract with the contracting officer who 
forwarded the claim to the General Accounting Office, 
advising said office that there had been violation of the 
plaintiff’s rights under the contract and recommending 
favorable action upon the claim. On November 17, 1948, 
the General Accounting Office rendered a decision sustain- 
ing the plaintiff’s claim for breach of contract and referred 
the matter back to the Department of the Army to ascer- 
tain the amount of damages. Later, however, the General 
Accounting Office reversed its action and disallowed the 
claim. Plaintiff thereafter appealed to the Comptroller 
General of the United States who affirmed the disallowance 
on November 3, 1949. 


(b) Plaintiff then filed a suit in the United States Court 
of Claims entitled, ‘‘Kamen Soap Products Co., Inc. v. 
The United States’’, Docket No. 49543, to which the United 
States filed a special plea in fraud alleging that plaintiff, 
in attempting to secure an adjustment of its claim of breach 
of contract, had falsely and fraudulently pretended it had 
submitted with its bid a certain covering letter dated May 
19, 1947, which read: 


‘As per conversation with Mr. MacIntosh at your 
office several days ago, we refer to the enclosed bid 
covering 2,190,000 Ibs. laundry soap in accordance with 
Spec. JCQD-27. 
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We note that this soap calls for 80% Anhydrous 
soap minimum content. It is also our understanding 
that we can supply this soap in either ground or spray 
dried form whichever we prefer. 


In regard to your request to allow at least 20 days 
<< from date of opening of bid for Government to accept 
this bid we regret that present-day conditions, due to 
the rapid fluctuation of the tallow market make us | 
unable to extend acceptance time beyond ten days 


from the opening date. 
In case we are the successful bidder, we will appre- 


*o- ciate it very much if you can make the award to us 
within a shorter time. We prefer three days. It will 


< 


s be agreeable to us if you are unable to complete the 
! execution of a formal contract within ten days to write 
| us a letter advising us of this award and follow this 


with the formal contract as soon as you possibly can. 


Y Our reasons for this request is because of the ex- 
tremely large amount of soap covered by this bid and 
the fact that tallow which is the most important item 


‘| used in the manufacture of soap has been subject to 

| tremendous price fluctuation. We understand that the 
2 Acceleration Clause permitting speedy delivery of the 
a contract now in the bid will be a part of the contract. 





We are submitting our bid on that basis. 


| can comply with the above requests. You may rest 

| assured that if awarded the contract, we will do every- | 

| thing possible to expedite delivery at the earliest 
. possible date.’ | 


We would rather not accept the contract unless you | 
| 





aa In its plea of fraud, the United States also alleged that 
plaintiff attempted to secure a settlement of its claim for | 
damages for breach of contract, and that in attempting to | 

! accelerate deliveries under the contract, plaintiff had pre- 
a tended that it had had certain inter-office communications 
2 between its New York office and its office and factory in 
| Barberton, Ohio, which communications would indicate that | 
plaintiff had, in contemplation of the bid and contract, | 
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given orders and directions to prepare for the immediate 
delivery of the entire quantity covered by said contract. 


(c) At the trial of said cause before the Commissioner 
in the Court of Claims, the United States offered evidence 
that on May 19, 1947, all the sealed bids, in triplicate, 
including those received by mail and those personally de- 
livered by the bidder, were opened in the office of the 
Quartermaster in New York (NYPO). Mr. Kamen, plain- 
tiff’s president and treasurer, personally delivered plain- 
tiff’s sealed bid, in triplicate, on the morning of May 19, 
1947, and remained throughout the bid opening. Plaintiff 
maintained that it also had submitted with its bid the 
covering letter of May 19, 1947, quoted from hereinabove. 


The United States offered further evidence that when 
the bids were opened on May 19, 1947, the bid officer, 
for the information of all present, read aloud the pertinent 
data on the bid, and that where the bid was accompanied 
by a letter, the letter was also read aloud and that no cover- 
ing letter from plaintiff was read in connection with the 
plaintiff’s bid. 


It was further testified to, by Mr. MacIntosh, the Com- 
modity Section Representative of the defendant in said 
cause, that he took with him the second and third copies 
of each bid; that said copies were used in preparing and 
checking certain documents which were required before 
an award could be made; that among those documents 
there was an abstract of all bids which had been made by 
taking from the bids and entering on the abstract certain 
pertinent information, including the name and address of 
each bidder, quantity bid upon the delivery schedule, if 
different from that specified in the specifications, and 
the time allowed by each bidder for the acceptance of 
his bid; that after the abstract was prepared, the informa- 
tion thereon was verified by the bid officer who compared 
it with the original bid in his possession. 
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The United States offered evidence that the foregoing 
abstract contained no reference to plaintiff’s covering letter 
of May 19, 1947, claimed to have been submitted with 
the bid. 


(d) There was evidence introduced at the trial of said 
cause in the Court of Claims that at the opening of bids 
in NYPO on May 19, 1947, Lt. Zastrow acted as the bid 
officer and J. S. MacIntosh, Procurement Specialist in the 
Chemical Section, participated; that the original bid was 
retained by Lt. Zastrow and the second and third copies 
were handed to Mr. MacIntosh. The bid officer retained 
and took with him the original of each bid and Mr. Mac- 
Intosh took with him the second and third copies of each 
bid. 


The bid officer, Lt. Zastrow, stated that if there was 
only one copy of a covering letter accompanying a bid, 
it was the practice to give the letter to the buyer and to 
make a notation on the original bid to the effect a letter 


had accompanied the bid. Mr. MacIntosh testified that if 
the covering letter was submitted with the bid without 
copies, the letter would be retained by the bid officer with 
the original of the bid, and the contents of the letter 
shown in the abstract. 


All of the witnesses for the defendant in this cause filed 


in the aims testified that they had no independ- 
nt recollection as to whether or not 3 oovering Teter had 
been sent_or as to what took place at the opening of the 
bid, and that their testimony was based upon the afore- 
mentioned abstract. §#3 |... "> 


ie 

At the hearing of the cause in the Court of Claims FBI 
representatives testified that what purported to be the 
original carbons of the covering letter of May 19, 1947, 
and what purported to be duplicate originals of certain 
inter-office communications—all submitted by plaintiff— 
were written on paper that was not manufactured until 
several years after the period of May and June, 1947. 
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Finally, evidence was introduced that the abstract of 
the bid showed no receipt of the covering letter. There 
was also testimony offered by the contracting officer and 
representative of the Commodity Department to prove 
Plaintiff had no intention of accelerating deliveries under 
the contract, and that the carbon copies of the inter-office 
communications submitted by plaintiff was a fraudulent 
attempt to prove that it had intended to accelerate deliv- 
eries under the contract. 


(e) On the foregoing evidence, the United States Court 
of Claims sustained the Government’s plea of fraud and 
entered a judgment forfeiting plaintiff’s claim, in accord- 
ance with pertinent statutes. 


5. (a) Subsequently, plaintiff’s president was indicted 
for alleged violation of 18 U.S.C. 1001, it being alleged 
that he had represented to the Department of Justice that 
he had submitted a covering letter (of May 19, 1947) when, 
in fact, he had not. 


(b) That case came to trial in the District Court of 
Columbia on April 18, 1955. Lt. Lyle Zastrow, the bid 
officer, whose testimony plaintiff has heretofore described, 
Mr. J. S. MacIntosh of the New York Procurement Office, 
and Lt. Col. Frederick Kuhn, the contracting office at the 
time of said opening of bids, all testified. Each of said 
three witnesses testified that he had no present memory 
or no memory at all concerning the Kamen Soap Products 
Co., Inc. bid, and the covering letter. All three testified 
that their entire testimony was based solely upon informa- 
tion contained in the abstract of bids; that by reason of 
examination of said abstract, which the witnesses examined 
in court, the witnesses, Lt. Zastrow and Mr. MacIntosh, 
stated that they were present at the opening of the bid and 
that no covering letter was submitted. Lt Col. Kuhn also 
testified upon the basis of the abstract that no covering 
letter was sent. Lt. Zastrow identified his signature on 
the ‘abstract and Mr. MacIntosh and Lt. Col. Kuhn also 


wd> 
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adopted tne abstract as past recollection recorded in the 
abstract of the bid. 


The same three witnesses again testified, as they had in 
the Court of Claims that no covering letter accompanied 
the bid. Each testified that he based his testimony on his 
past recollection recorded in the abstract of the bid. How- 
ever, during the cross-examination of Lt. Col. Kuhn it 
developed that the document purporting to be the abstract 
of the bid, which had been received in evidence as such 
in the trial in the Court of Claims, was not, in fact, the 
original abstract of bids; that it was purported to be a 
reproduction thereof but that it could not be even proven 
to be such a reproduction, and that it was not shown that 
the abstract of bids was a record kept in the regular course 
of business. What was purported to be the signature of 
Lt. Zastrow thereon, and what Lt. Zastrow had testified 
in the Court of Claims was his signature thereon, was, in 
fact, merely a stamped impression thereof. When these 
facts came to light, the Judge of this Court presiding 
over said trial, ordered a recess and ordered Government 
counsel to produce the original of the abstract or explain 
its non-production. That the United States attorney did 
not do, and he has admittedly been unable to produce the 
original of the abstract or account for its non-production. 


6. On the basis of the foregoing, plaintiff alleges that 
the judgment of forfeiture under the plea of fraud in the 
case in the Court of Claims was allowed solely upon the 
perjured and/or false testimony of the three said witnesses 
as above set forth; that, without the admission of said 
evidence and the spurious abstract of bids upon which the 
witnesses relied, there would not have been a scintilla of 
evidence in the record upon which the Court of Claims 
could have based its finding of fraud and judgment of 
forfeiture. Thus, plaintiff has wrongfully been deprived, 
without due process of law, of its right to recover damages, 
and of its rights to pursue the administrative remdies 
set forth in 5 U.S.C. 1009. 
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The purpose of offering evidence that the inter-office 
communications were never sent was to prove that neither 
the cover letter of May 19, 1947, nor any of the inter-office 
communications ever were written or received by any one, 
and that plaintiff could not have intended to accelerate the 
deliveries under the contract. There would have been no 
basis whatsoever for the finding of fraud, save and except 
for ‘the testimony of the three witnesses, based upon a 
spurious copy of the abstract, since the burden of proof 
was upon United States to prove that the plaintiff had 
perpetrated a fraud. 


7. Plaintiff further alleges that prior to the hearing in 
the United States District Court in the District of Columbia, 
it had no means of knowing or discovering that the testi- 
mony of the three witnesses regarding the abstract, or their 
recollection as to whether or not a covering letter had 
been sent was false and perjured. Subsequent to said 
hearing, plaintiff made a motion in the United States 
Court of Claims to set aside the judgment of forfeiture, 
but said motion was denied without hearing. 


Plaintiff alleges that the Court of Claims has limited 
jurisdiction and that it has power to enter only money 
judgments, and that it does not have the power of a court 
of equity to set aside judgments based upon fraud or 
perjured testimony, or which prove to be inequitable, and 
therefore legally voidable by reason of facts occurring 
subsequent to the entry of any such judgment. 


Plaintiff alleges that in any event this Court has juris- 
diction of the subject matter, and that because of the alle- 
gations hereinabove stated, it would be unjust, inequitable 
and against good conscience for the defendants, or any 
of them, to assert the benefit of the judgment of forfeiture 
hereinabove set forth against the plaintiff in any manner 
whatsoever. 


At 


ame 


>* 
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8. Plaintiff further states and alleges that it is entitled: 


(a) To an administrative determination under the pro- 
visions of 5 U.S.C. 1009 aforesaid, and administrative 
relief; and 


(b) To have the judgment of forfeiture set aside and 
voided so that the hearing may be had upon the 
merits of the case in the Court of Claims or in this 
Court, upon the theory that a court of equity once 
having taken jurisdiction for one purpose, will take 
jurisdiction for all purposes, and adjust all of the 
rights between the parties. 


WHEREFORE, the premises considered, plaintiff prays: 


(a) That this Court enter a judgment setting aside and 
declaring null and void the judgment of forfeiture 
entered in The United States Court of Claims in 
said Case No. 49543, ‘‘Kamen Soap Products Co., 
Inc, vs. The United States’’. 


That this Court enter an order directing the de- 
fendants to proceed under the proper Acts of Con- 
gress and under 5 U.S.C. 1009 to accord the plaintiff 
such administrative relief under said contract as 
the Acts of Congress or regulations may provide, 
and that all orders or judgment in the United States 
Court of Claims heretofore entered forfeiting said 
claim be held to be null and void; and 


(c) That plaintiff have such further and other relief in 
the premises as justice may require. 


Kamen Soar Propuctrs Co., Inc. 


By Sxseipon E. Bernstein 
Sheldon E. Berstein 


(Sgd.) Samve, E. Hiesce 
1001 15th Street, N. W. 
Washington, D. C. 


Its Attorneys 


(b 


— 
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Answer 


First Defense 


The complaint fails to state a claim upon which relief 
may be granted. 


Second Defense 


The Court is without jurisdiction to grant the relief 
sought by this action. 


Thard Defense 


Plaintiff’s alleged claim for breach of contract has been 
forfeited to the United States by a judgment of the Court 
of Claims because of fraud practiced by plaintiff in its 
presentation of its claim to the defendants and other offi- 
cials of the Government of the United States of America 
and said judgment renders the issues raised by the com- 
plaint res judicata. 


Fourth Defense 


Answering specifically the numbered paragraphs of the 
complaint, defendants aver: 


1. The allegations contained in paragraph 1 of the com- 
plaint are conclusions of law which require no answer. 
In any event, they are denied. 


2. The first sentence of paragraph 2 is admitted. The 
second sentence thereof is denied. 

3. (a) Admitted. (b) Admitted. (c) Denied. (d) 
Denied. 

4, (a) The first sentence of paragraph 4(a) is admitted; 
the second sentence thereof is denied as stated and de- 
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fendants aver that the action of the General Accounting 
Office on November 17, 1948 is accurately stated in the 52nd 
Finding of Fact made by the Court of Claims in the case 
of Kamen Soap Products Co., Inc. v. United States, 129 
Ct. Cls. 619. A copy of that Court’s findings of fact and 
conclusions of law is attached hereto and made a part 
hereof. The third sentence of paragraph 4(a) is denied 
as stated and defendants aver that the administrative pro- 
ceedings occurring between the General Accounting Office’s 
action of November 17, 1948 and the final action by the 
Comptroller General of the United States are accurately 
set forth in the Court of Claims’ Findings of Fact 53-69, 
inclusive. The defendants incorporate by reference the 
matter set forth in those findings of fact in answer to the 
third sentence of paragraph 4(a) of the complaint. 


(b) Admitted. 


(c) The first and second paragraphs of paragraph 4(c) 
are admitted and defendants aver that the matters set forth 
therein are accurately described in the Court of Claims’ 
Finding of Fact No. 18. The third paragraph of para- 
graph 4(c) is denied as stated and defendants aver that 
the matters sought to be described therein are accurately 
set forth in the 19th and 20th Findings of Fact of the Court 
of Claims, which findings are incorporated herein in an- 
swer to the third paragraph of paragraph 4(c) of the com- 
plaint. The fourth paragraph of paragraph 4(c) is 
admitted. 


(d) The first two paragraphs of paragraph 4(d) are 
admitted and in amplification thereof, defendants incor- 
porate herein the 19th and 20th findings of fact of the 
Court of Claims. The third paragraph of paragraph 4(d) 
is denied. The fourth paragraph of paragraph 4(d) is 
denied as stated and in answer thereto defendants incor- 
porate the 79th finding of fact of the Court of Claims. 
Defendants further aver that plaintiff’s president did not 
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deny that the documents in question were prepared in 
1949 rather than in 1947. 


(e) Denied as stated. The evidence upon which the 
Court of Claims predicated its judgment of forfeiture is 
set forth in the Court of Claims’ findings of fact which 
are incorporated herein by reference. 


5(a). Admitted. (b) Denied. 


6. Denied. Defendants aver that the judgment of the 
Court of Claims was predicated not only upon evidence 
relating to the presentation by plaintiff of a purported 
carbon copy of an alleged letter, dated May 19, 1947, but 
also upon evidence relating to the presentation of pur- 
ported copies of seven (7) inter-office memoranda to which 
plaintiff makes reference in paragraph 4(d) of its com- 
plaint. The presentation of these memoranda was not a 
part of the criminal proceedings in this Court and no testi- 
mony with respect thereto was given in this Court. 


7. The allegations of paragraph 7 of the complaint are 
denied except defendants admit that plaintiff made a 
motion in the Court of Claims for relief from the judg- 
ment of that Court. Copies of the plaintiff’s motion for 
relief from said judgment and of the defendants’ brief in op- 
position thereto are attached hereto and made a part hereof. 


8. Denied. 
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Waezerorez, having fully answered, defendants demand 
judgment dismissing the complaint together with costs of 
this proceeding. 


/s/ 
Ourver GascH 
Umied States Attorney 


/s/ 
Epwarp P. Troxein, Principal 
Assistant United States Attorney 


/s/ 
Frank H. Strickler 
Assistant Umted States Attorney 


/s/] 
Rosegt L. Toomey 
Assistant United States Attorney 
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Motion for Judgment on the Pleadings 


Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and move 
the Court to enter judgment in their favor on the ground 
that the complaint and answer thereto showed that there 
are no genuine issues of material fact and that they are 
entitled to a judgment thereon as a matter of law. 


/s/ Oxutver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epywarp P. TRoxELL 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Frank H. Srrickier 
Frank H. Strickler 
Assistant Umted States Attorney 


/s/ Roserr L. Toomey 
Robert L. Toomey 
Assistant Umted States Attorney 


November 6, 1956 





Judgment 
This cause having come on for hearing on defendants’ 
motion for judgment on the pleadings and plaintiff’s op- 
position thereto on November 5, 1956, and the Court hav- 
ing considered all of the pleadings and exhibits, and a full 
and complete hearing having been afforded the parties 
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hereto, and it appearing to the Court that the defendants 
are entitled to a judgment on the pleadings, it is this 6th 
day of November 1956. 


OrprerEp that the judgment herein be and it is hereby 
entered for defendants. 
/s/ James W. Moreis 
Judge 
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COUNTERSTATEMENT OF THE QUESTION PRESENTED 


Whether the District Court properly declined to set aside a 
judgment of the United States Court of Claims alleged to have 
been based upon false testimony by Government witnesses. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13707 


KAMEN Soap Propucts Co., INc., APPELLANT 
v. 


CxHar.LEsS E. WILSON, SECRETARY OF DEFENSE, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This action was brought by appellant in the District Court, 
to have set aside a Court of Claims judgment entered in a prior 
breach of contract suit, wherein the latter Court, pursuant to 
28 U.S. C. 2514, sustained the Government’s special plea of 
fraud in appellant’s presentation of its claim and directed that 
the claim be forfeited. The complaint filed in the District 
Court alleged, as the basis for the relief sought, that the Court 
of Claims judgment was based solely on false testimony of cer- 
tain Government witnesses (Appellant’s App. 9a). The Dis- 
trict Court (Morris, J.) granted appellees’ motion for judgment 
on the pleadings (Appellant’s App. 16a—17a). 

The detailed factual background of appellant’s breach of 
contract claim is set forth in the Court of Claims report of the 
forfeiture judgment here in controversy. Kamen Soap Prod- 


ucts Co., Inc. v. United States, 129 C. Cls. 619.2 In brief, the 


7A copy of the Court of Claims findings and conclusions in that case was 
attached to appellees’ answer in the court below and made a part thereof 
(Appellant’s App. 132). 


(1) 
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following transpired: On May 28, 1947, appellant was awarded 
@ contract with the Army Quartermaster Corps to furnish a 
specified amount of powdered laundry soap (Appellant’s App. 
2a). The Invitation to Bid for this contract provided that 
(Appellant’s App. 3a): 

Contractors are requested to accelerate and increase 
the deliveries to any extent, providing the total of such 
accelerated and increased deliveries does not exceed the 
total quantity stipulated herein. 


Subsequently, a disagreement arose between appellant and 
the Army relative to performance under the contract (Ap- 
pellant’s App. 3a). Appellant claimed that the Army had 
breached the contract and a damage claim was filed with the 
Army for transmission to the General Accounting Office (Ap- 
pellant’s App. 4a). In resolving this claim it was of im- 
portance to determine whether appellant, at the time of sub- 
mitting its bid, had intended, to accelerate deliveries. Appel- 
lant, in support of its contention that it had so intended, 
produced what purported to be a carbon copy of a letter, dated 
May 19, 1947, which allegedly had been submitted with its bid, 
and also produced copies of various inter-office memoranda, of 
appellant company alleged to have been written in 1947 
{Appellant’s App. 4a-6a). Appellant’s claim was rejected by 
the General Accounting Office and the Comptroller General 
(Appellant’s App. 42). 

On March 13, 1950, appellant filed suit in the Court of 
Claims seeking $1,800,000 in damages for alleged breach of con- 
tract (Appellant’s App. 4a; 129 C. Cls. at 636). The Govern- 
ment responded, filing a special plea in fraud pursuant to 28 
U.S. C. 2514 (Appellant’s App. 4a). This plea was based, in 
substance, upon the Government’s contention that the carbon 
copy of a covering letter and the inter-office memoranda, were 


228 U.S. C. 2514 provides as follows: . 

A claim against the United States shall be forfeited to the United States 
by any person who corruptly practices or attempts to practice any fraud 
against the United States in the proof, statement, establishment, or al- 
Yowance thereof. 

Im such cases the Court of Claims shall specifically find such fraud or 
attempt and render judgment of forfeiture. 
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manufactured evidence (Appellant’s App. 4a-8a). The orig- 
inal of this letter could not be found and Government wit- 
nesses testified that no covering letter was receilved when 
appellant submitted its bid (Appellant’s App. 6a-8a). Ex- 
perts from the Federal Bureau of Investigation testified, on 
the basis of their investigation and laboratory analysis, that 
the letter and memoranda submitted were not prepared in 
1947, but at a later time (Appellant’s App. 7a; 129 C. Cls. at 
697-701, 703). 

On October 5, 1954, the Court of Claims, after an extensive 
trial, concluded in a unanimous decision (129 C. Cls. 619-715) 
that no covering letter had been sent with appellant’s bid in 
1947, and that the inter-offce memoranda were prepared in 
1949 rather than 1947 (Appellant’s App. 8a, 129 C. Cls. at 701, 
703, 714). The Government’s special plea in fraud was sus- 
tained and appellant’s claim ordered forfeited (129 C. Cls. at 
715). Appellant’s motion for a rehearing was denied on March 
1,1955. 180C. Cls. 818. 

Prior to the decision of the Court of Claims on October 5, 
1954, appellant’s president, A. L. Kamen, was indicted in the 


United States District Court for the District of Columbia 


pursuant to 18 U. S. C. 1001, on the ground that he had 
falsely and fraudulently represented to the Department of 
Justice that he had transmitted with his bid the cover letter 
of May 19, 1947 (App. 8a). The case came to trial on April 
18, 1955 (Appellant’s App. 8a). Several of the persons who 
had testified for the United States in the Court of Claims 
proceedings again gave evidence for the Government (Appel- 
lant’s App. 8a-9a). They were the witnesses who had testi- 
fied in the Court of Claims, on the basis of recollections re- 
freshed by an Abstract of Bids, that no covering letter was 
received with appellant’s bid in 1947 (Appellant’s App. 9a). 
This testimony was repeated at the criminal trial (Appel- 
lant’s App. 9a). Upon cross-examination, Kamen’s counsel 
brought out certain facts relative to the Abstract of Bids 
(Appellant’s App. 9a) which is the basis for appellant’s claim in 
the present case that the testimony of the Government wit- 
nesses as to non-receipt of the May 19, 1947 covering letter was 
false (See Appellant’s Brief, pp. 4-5). The District Court 








4 


ordered a mistrial in the criminal action and the Government 
subsequently moved to dismiss the indictment. 

On August 30, 1955, appellant filed a motion in the Court 
of Claims pursuant to Rule 54 (b) of that Court * requesting 
relief from the judgment of October 5, 1954, on the ground that 
it was predicated on the Court’s finding that no cover letter 
accompanied the May 19, 1947 bid, and that this finding was 
based on evidence subsequently discredited in the criminal 
action (Appellees’ App., infra, p. 12).* A transcript of the 
criminal proceedings was filed in support of this motion. 

The Government responded in the Court of Claims urging 
denial of the motion on the ground that the Government’s plea 
in fraud and the ensuing decision of the Court, were based pri- 
marily on matters which were not involved in the criminal 
proceedings, 2. e. the seven interoffice memoranda (Appellees’ 
App., infra, pp. 13-16). The Government’s brief also con- 
tained an analysis of the disputed evidence. (Appellees’ App., 
infra, pp. 16-19). This was done to demonstrate that the 
difficulties encountered by Government counsel in the criminal 
proceedings formed no basis for the charge that the Court of 
Claims’ findings and decision were based on false or incompe- 
tent evidence (Appellees’ App., infra, pp. 16-19). Appellant’s 
motion for relief from the prior judgment under Rule 54 (b), 
was overruled by the Court of Claims on November 8, 1955. 
133 C. Cls. 966. 


*Rule 54 (b), Rules of the United States Court of Claims, provides as 
follows in pertinent part: 

* * * On motion and upon such terms as are just, the Court may 
relieve a party or his legal representative from a final judgment, order, 
or proceeding for the following reasons: (1) mistake, inadvertence, 
surprise, or excusable neglect; (2) newly discovered evidence which by 
due diligence could not have been discovered in time to move for a new 
trial under Rule 58 (c); (3) fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; * * * or (6) any other rea- 
son justifying relief from the operation of the judgment. * * * This 
rule does not limit the power of the Court to entertain an independent 
action to relieve a party from a judgment, order, or proceeding, or to 
set aside a judgment for fraud upon the Court. * * * 

*Copies of appellant’s motion for relief from the Court of'Claims’ judg- 
ment and of the Government’s brief in opposition (infra, pp. 12-20) were 
attached to the answer in the court below and made a part thereof (Appel- 
lant’s App. 142). 


& 
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On April 21, 1956, appellant instituted the present action 
in the court below against the Secretary of Defense and other 
Government officials (Appellant’s App. la-lla).° The com- 
plaint set forth the same claim for breach of contract which 
formed the basis of its initial suit in the Court of Claims (129 
C. Cls. 619) and reasserted substantially the same allegations 
with respect to the evidence in the Court of Claims proceedings 
which was the basis of the Rule 54 (b) motion overruled by 
the Court of Claims on November 8, 1955 (133 C. Cls. 966). 
The complaint asked the District Court to set aside the for- 
feiture judgment of the Court of Claims and to “enter an order 
directing the defendants to proceed under the proper Acts of 
Congress and under 5 U.S. C. 1009 to accord the plaintiff such 
administrative relief under said contract as the Acts of Con- 
gress or regulations may provide” (Appellant’s App. 11a). 

Appellees answer in the court below asserted, inter alia, that 
the complaint failed to state a claim upon which relief could 
be granted, that the court lacked jurisdiction to grant the relief 
sought, and that the judgment of the Court of Claims rendered 
the issues raised by the complaint res judicata (Appellant’s 
App. 12a-15a). Thereafter appellees moved for judgment on 
the pleadings (Appellant’s App. 16a), which judgment was 
granted by the District Court on November 6, 1956 (Appel- 
lant’s App. 16a—17a). 

On December 27, 1956, appellant filed an independent action 
in the Court of Claims, pursuant to Rule 54 (b) of that Court, 
supra, p. 4, asking to be relieved from the Court’s October 4, 
1955 judgment, on the grounds asserted both in its earlier Rule 
54 (b) motion and in the complaint filed in the court below 
(No. 533-56, United States Court of Claims). This latest 
Court of Claims action is still pending. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


Appellant’s suit purports to have been brought to set aside 
2 prior judgment of the Court of Claims forfeiting a breach of 


*The named defendants were Charles E. Wilson, Secretary of Defense; 
Wilber M. Brucker, Secretary of the Army; and Major General Hester M. 
Hastings, Quartermaster General of the United States Army (Appellant’s 
App. 1a). 
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of fraud and ordering appellant’s breach of contract claim 
forfeited under 28 U. S. C. 2514, would ordinarily preclude 
further litigation of this matter. Cf: Higgenson v. Schoene- 
man, 89 U.S. App. D. C. 126, 190 F. 2d 32; Identification 
Devices, Inc. v. United States, 74 App. D. C. 26, 27, 121 F. 2d 
895, ‘certiorari denied, 314 U. 8. 615. Appellant insists, how- 
ever, that the Court of Claims’ judgment was based on false 
testimony by Government witnesses and that, accordingly, an 
independent action was maintainable in the District Court, 
to have the Court of Claims’ judgment set aside. 

It is clear from the pleadings in the court below, and ap- 
pellant tacitly so concedes in his brief to this Court, that the 
false statements alleged to vitiate the judgment of the Court 
of Claims fall within the classic characterization of intrinsic 
fraud, 2. e., false testimony relating to the matter upon which 
the prior judgment was based. Cf. United States v. Throck- 
morton, 98 U. 8. 61, 66-68. Appellant acknowledges also 
(Brief, p. 9), the existence of a line of cases holding that courts 
will not set aside final judgments which are collaterally attacked 
for such intrinsic (as contrasted to extrinsic) fraud. See e. g., 
United States v. Throckmorton, 98 U.S. 61; Dowdy v. Haw- 
field, 88 U.S. App. D. C. 241, 189 F. 2d 637, certiorari denied, 
342'U. 8S. 830; Aetna Casualty & Surety Co. v. Abbott, 130 F. 
2d 40, 43-44 (C. A. 4); Bradburn v. McIntosh, 159 F. 2d 925, 
932-933 (C. A. 10); T. J. Moss Tie Co. v. Wabash Ry. Co., 
71 F. 2d 107, 109-110 (C. A. 7); Angle v. Shinholt, 90 F. 2d 
294, 296 (C. A. 5), certiorari denied, 302 U.S. 719. Appellant 
contends, however, that another line of decisions, stemming 
from Marshall v. Holmes, 141 U.S. 589, does not recognize the 
long-established distinction between intrinsic and extrinsic 
fraud as bases for collateral attack, and holds that a judgment 
may be set aside on either ground if the equities of the in- 
dividual case so dictate. See Publicker v. Shallcross, et al., 
106 F. 2d 949 (C. A. 3), certiorari denied, 308 U. S. 624. The 
decision of the Supreme Court in Hazel-Atlas Glass Co. v. 
Hartford-Empire Co., 322 U.S. 238, appellant asserts, adopted 
“the more liberal view” (Brief, p. 12). Cf. Dictograph Prod- 
ucts Co. v. Sonotone Corp., 230 F. 2d 131, 136-137 (C. A. 2). 

The conflict of lower court authority on this point is-un- 
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deniable. What appellant omits from mention, however, is 
that this Court has adhered to the view that intrinsic fraud 
is not a basis for collateral attack on a prior judgment. In 
Dowdy v. Hawfield, 88 U. S. App. D. C. 241, 189 F. 2d 637, 
certiorari denied, 342 U.S. 830, this Court made its position 
plain when it stated (88 U.S. App. D. C. at 242): 


The Supreme Court in United States v. Throckmor- 
ton, 1878, 98 U.S. 61, 25 L. Ed. 93, held that the fraud 
must be “extrinsic or collateral, to the matter tried by 
the first Court, and not to a fraud in the matter on 
which the decree was rendered”. Josserand v. Taylor, 
1946, 159 F. 2d 249,34 C.C. P. A., Patents, 824, affirmed 
this rule and in that case the Hazel-Atlas Glass Co. v. 
Hartford-Empire Co. case, 1944, 322 U.S. 238, 64S. Ct. 
997, 88 L. Ed., 1250, was held not to have changed the 
law. 

There can be no doubt that the alleged fraud is of a 
purely intrinsic nature as the appellants contend only 
‘that witnesses for the appellees perjured themselves. 
The jury believed the appellees witnesses and their 
decision was affirmed by this Court. The appellants 
had every opportunity to prove the alleged fraud in 
that suit. Public policy as announced in the Throck- 
morton case, supra, demands that there be an end to 
litigation and decrees that a final judgment shall not 
be set aside for intrinsic fraud. Consequently, the ap- 
pellees second amended complaint was properly dis- 
missed. 

Moreover, in Fidelity Storage Co. v. Urice, 56 App. D. C. 202, 
12 F. 2d 143, this Court, in holding that a judgment could not 
be collaterally attacked on grounds that it was based on 
false testimony, stated that Marshall v. Holmes, 141 U.S. 589, 
did not alter the Throckmorton holdimg in this regard. 56 App. 
D.C. at 204. 

The complaint filed in the court below is, on its face (Ap- 
pellant’s App. 9a-lla), subject to the same infirmities deemed 
controlling by this Court in Dowdy v. Hawfield, and Fidelity 
Storage Co. v. Urice, supra. The District Court, therefore, 
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ordered a mistrial in the criminal action and the Government 
subsequently moved to dismiss the indictment. 

On August 30, 1955, appellant filed a motion in the Court 
of Claims pursuant to Rule 54 (b) of that Court * requesting 
relief from the judgment of October 5, 1954, on the ground that 
it was predicated on the Court’s finding that no cover letter 
accompanied the May 19, 1947 bid, and that this finding was 
based on evidence subsequently discredited in the criminal 
action (Appellees’ App., infra, p. 12).* A transcript of the 
criminal proceedings was filed in support of this motion. 

The Government responded in the Court of Claims urging 
denial of the motion on the ground that the Government’s plea 
in fraud and the ensuing decision of the Court, were based pri- 
marily on matters which were not involved in the criminal 
proceedings, 2. e. the seven interofiice memoranda (Appelilees’ 
App., infra, pp. 13-16). The Government’s brief also con- 
tained an analysis of the disputed evidence. (Appellees’ App., 
infra, pp. 16-19). This was done to demonstrate that the 
difficulties encountered by Government counsel in the criminal 
proceedings formed no basis for the charge that the Court of 
Claims’ findings and decision were based on false or incompe- 
tent evidence (Appellees’ App., infra, pp. 16-19). Appellant’s 
motion for relief from the prior judgment under Rule 54 (b), 
was overruled by the Court of Claims on November 8, 1955. 
133 C. Cls. 966. 


* Rule 54 (b), Rules of the United States Court of Claims, provides as 
follows in pertinent part: 

* * * On motion and upon such terms as are just, the Court may 
relieve a party or his legal representative from a final judgment, order, 
or proceeding for the following reasons: (1) mistake, inadvertence, 
surprise, or excusable neglect; (2) newly discovered evidence which by 
due diligence could not have been discovered in time to move for a new 
trial under Rule 58 (c); (3) fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; * * * or (6) any other rea- 
son justifying relief from the operation of the judgment. * * * This 
rule does not limit the power of the Court to entertain an independent 
action to relieve a party from a judgment, order, or proceeding, or to 
set aside a judgment for fraud upon the Court. * * * 

“Copies of appellant’s motion for relief from the Court of Claims’ judg- 
ment and of the Government’s brief in opposition (infra, pp. 12-20) were 
attached to the answer in the court below and made a part thereof (Appel- 
lant’s App. 14a). 
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On April 21, 1956, appellant instituted the present action 
in the court below against the Secretary of Defense and other 
Government officials (Appellant’s App. la-lla).° The com- 
plaint set forth the same claim for breach of contract which 
formed the basis of its initial suit in the Court of Claims (129 
C. Cls. 619) and reasserted substantially the same allegations 
with respect to the evidence in the Court of Claims proceedings 
which was the basis of the Rule 54 (b) motion overruled by 
the Court of Claims on November 8, 1955 (133 C. Cls. 966). 
The complaint asked the District Court to set aside the for- 
feiture judgment of the Court of Claims and to “enter an order 
directing the defendants to proceed under the proper Acts of 
Congress and under 5 U.S. C. 1009 to accord the plaintiff such 
administrative relief under said contract as the Acts of Con- 
gress or regulations may provide” (Appellant’s App. lla). 

Appellees answer in the court below asserted, inter alia, that 
the complaint failed to state a claim upon which relief could 
be granted, that the court lacked jurisdiction to grant the relief 
sought, and that the judgment of the Court of Claims rendered 
the issues raised by the complaint res judicata (Appellant’s 
App. 12a-15a). Thereafter appellees moved for judgment on 
the pleadings (Appellant’s App. 16a), which judgment was 
granted by the District Court on November 6, 1956 (Appel- 
lant’s App. 16a-17a). 

On December 27, 1956, appellant filed an independent action 
in the Court of Claims, pursuant to Rule 54 (b) of that Court, 
supra, p. 4, asking to be relieved from the Court’s October 4, 
1955 judgment, on the grounds asserted both in its earlier Rule 
54 (b) motion and in the complaint filed in the court below 
(No. 533-56, United States Court of Claims). This latest 
Court of Claims action is still pending. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


Appellant’s suit purports to have been brought to set aside 
@ prior judgment of the Court of Claims forfeiting a breach of 


*The named defendants were Charles E. Wilson, Secretary of Defense; 
Wilber M. Brucker, Secretary of the Army; and Major General Hester M. 
Hastings, Quartermaster General of the United States Army (Appellant’s 
App. 1a). 
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contract claim to the United States, and to obtain further ju- 
dicial or administrative relief (Appellant’s App. lla). Appel- 
lant| cites no statutory authority conferring jurisdiction upon 
the District Court to entertain a suit of this unusual nature. We 
must confess an inability to understand the basis for bringing 
thisiaction against the named defendants and the nature of the 
relief sought. Appellant’s claim was ordered forfeited to the 
United States by the Court of Claims (129 C. Cls. 619). The 
United States is not a party to the present action and no mone- 
tary judgment can be entered against it for breach of contract, 
as the complaint filed below alternatively seeks (See Appel- 
lant’s App. lla). Moreover, appellant’s claim for $1,800,000 
(129 C. Cls. 619, 636) is far in excess of the $10,000 jurisdic- 
tional maximum of this Court. 28 U.S. C. 1346 (a) (2). Ap- 
pellant’s prayer for judicially-directed administrative proceed- 
ings and relief (Appellant’s App. 11a) is equally obscure. The 
form and nature of the proceedings and relief sought, whether 
contractual or statutory, is spelled out neither in the record be- 
low nor in appellant’s brief to this Court. Appellant’s case, 
most charitably viewed, would seem to be that it is entitled to 
pursue its breach of contract claim in the Court of Claims and 
that in order so to do the prior judgment of that Court must be 
set aside by this Court. Even if all jurisdictional obstacles 
were removed and viewing the present action solely as one to 
set aside the prior judgment of the Court of Claims, appellant 
must fail. 

The patent bar of the prior judgment to further litigation 
of this claim is attempted to be circumvented by assertions 
that the Government’s plea in fraud in the Court of Claims 
was sustained by that Court solely on the basis of false testi- 
mony by certain Government witnesses. The District Court 
was accordingly requested to exercise its equitable jurisdiction 
to set aside the judgment of the Court of Claims. The relief 
sought by appellant was, we submit, properly refused by the 
court below. The alleged false testimony assertedly under- 
lying the prior forfeiture judgment is clearly intrinsic in nature 
and not extrinsic to the matter tried by the Court of Claims. 
Despite appellant’s strenuous efforts to demonstrate the lack 
of legal distinction between the two types of fraud for purposes 
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of setting aside a judgment on collateral attack, this Court, 
upon well considered policy grounds, has adhered to the rule 
that to obtain such relief the fraud alleged must be extrinsic 
to the matter tried by the first court, and not fraud in the 
testimony upon which the prior judgment was rendered. 
Dowdy v. Hawfield, 88 U. 8. App. D. C. 241, 189 F. 2d 637, 
certiorari denied, 342 U.S. 830. 

Nor is a different result called for if the intrinsic—extrinsic 
distinction is ignored and each case treated, in accordance with 
appellant’s contention, on an ad hoc basis. The judgment 
which appellant asserts was based “solely” on alleged false 
testimony, was rendered by the Court of Claims. Palpably, 
that Court is the one best suited to determine if its resolution 
of the Government’s plea in fraud would have been different 
had it not been for the testimony under attack. Appellant 
does not lack a remedy in that Court, which indeed has already 
denied one motion to set aside the judgment on the same 
grounds now before this Court. In addition, appellant now 
has pending before the Court of Claims an independent action 
seeking to have the forfeiture judgment set aside—again on 
the same grounds. Although appellant may deem it advan- 
tageous to shop around for another jurisdiction seeking relief 
he has heretofore been unable to garner from the Court of 
Claims, it is certainly not incumbent upon the District Court 
or this Court, in the exercise of sound judicial administration, 
to grant that relief. This obtains whether the grounds for re- 
fusal be phrased in terms of comity or forum non conveniens. 
If appellant seeks relief, the Court of Claims provides appro- 
priate and adequate means for re-examination of its own de- 
cisions which are alleged to have been based upon false 
testimony. 

ARGUMENT 
The District Court properly declined to set aside the prior 
forfeiture judgment of the Court of Claims alleged by ap- 
pellant to have been based upon false testimony of Govern- 
ment witnesses 
A. Allegations of intrinsic fraud did not afford a basis for collateral attack 
upon the judgment of the Court of Claims 

‘Under well-established principles of res judicata, the judg- 

ment of the Court of Claims sustaining the Government’s plea 
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of fraud and ordering appellant’s breach of contract claim 
forfeited under 28 U. S. C. 2514, would ordinarily preclude 
further litigation of this matter. Cf: Higgenson v. Schoene- 
man, 89 U. S. App. D. C. 126, 190 F. 2d 32; Identification 
Devices, Inc. v. United States, 74 App. D. C. 26, 27, 121 F. 2d 
895, certiorari denied, 314 U. S. 615. Appellant insists, how- 
ever, that the Court of Claims’ judgment was based on false 
testimony by Government witnesses and that, accordingly, an 
independent action was maintainable in the District Court, 
to have the Court of Claims’ judgment set aside. 

It is clear from the pleadings in the court below, and ap- 
pellant tacitly so concedes in his brief to this Court, that the 
false statements alleged to vitiate the judgment of the Court 
of Claims fall within the classic characterization of intrinsic 
fraud, 2. e., false testimony relating to the matter upon which 
the ‘prior judgment was based. Cf. United States v. Throck- 
morton, 98 U. S. 61, 66-68. Appellant acknowledges also 
(Brief, p. 9), the existence of a line of cases holding that courts 
will ‘not set aside final judgments which are collaterally attacked 
for such intrinsic (as contrasted to extrinsic) fraud. See e. g., 
United States v. Throckmorton, 98 U. 8. 61; Dowdy v. Haw- 
field, 88 U.S. App. D. C. 241, 189 F. 2d 637, certiorari denied, 
342 U.S. 830; Aetna Casualty & Surety Co. v. Abbott, 130 F. 
2d 40, 43-44 (C. A. 4); Bradburn v. McIntosh, 159 F. 2d 925, 
932-933 (C. A. 10); T. J. Moss Tie Co. v. Wabash Ry. Co., 
71 F. 2d 107, 109-110 (C. A. 7); Angle v. Shinholt, 90 F. 2d 
294, 296 (C. A. 5), certiorari denied, 302 U.S. 719. Appellant 
contends, however, that another line of decisions, stemming 
from Marshall v. Holmes, 141 U.S. 589, does not recognize the 
long-established distinction between intrinsic and extrinsic 
fraud as bases for collateral attack, and holds that a judgment 
may be set aside on either ground if the equities of the in- 
dividual case so dictate. See Publicker v. Shallcross, et al., 
106 F. 2d 949 (C. A. 3), certiorari denied, 308 U. S. 624. The 
decision of the Supreme Court in Hazel-Atlas Glass Co. v. 
Hartford-Empire Co., 322 U.S. 238, appellant asserts, adopted 
“the more liberal view” (Brief, p. 12). Cf. Dictograph Prod- 
ucts Co. v. Sonotone Corp., 230 F. 2d 131, 186-137 (C. A. 2). 

The conflict of lower court authority on this point is-un- 
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deniable. What appellant omits from mention, however, is 
that this Court has adhered to the view that intrinsic fraud 
is not a basis for collateral attack on a prior judgment. In 
Dowdy v. Hawfield, 88 U. S. App. D. C. 241, 189 F. 2d 637, 
certiorari denied, 342 U.S. 830, this Court made its position 
plain when it stated (88 U.S. App. D. C. at 242): 

The Supreme Court in United States v. Throckmor- 
ton, 1878, 98 U.S. 61, 25 L. Ed. 93, held that the fraud 
must be “extrinsic or collateral, to the matter tried by 
the first Court, and not to a fraud in the matter on 
which the decree was rendered”. Josserand v. Taylor, 
1946, 159 F. 2d 249, 34 C.C. P. A., Patents, 824, affirmed 
this rule and in that case the Hazel-Atlas Glass Co. v. 
Hartford-Empire Co. case, 1944, 322 U. S. 238, 64S. Ct. 
997, 88 L. Ed., 1250, was held not to have changed the 
law. 

There can be no doubt that the alleged fraud is of a 
purely intrinsic nature as the appellants contend only 
‘that witnesses for the appellees perjured themselves. 
The jury believed the appellees witnesses and their 
decision was affirmed by this Court. The appellants 
had every opportunity to prove the alleged fraud in 
that suit. Public policy as announced in the Throck- 
morton case, supra, demands that there be an end to 
litigation and decrees that a final judgment shall not 
be set aside for intrinsic fraud. Consequently, the ap- 

- pellees second amended complaint was properly dis- 
missed. 


Moreover, in Fidelity Storage Co. v. Urice, 56 App. D. C. 202, 
12 F. 2d 143, this Court, in holding that a judgment could not 
be collaterally attacked on grounds that it was based on 
false testimony, stated that Marshall v. Holmes, 141 U.S. 589, 
did not alter the Throckmorton holding in this regard. 56 App. 
D.C. at 204. 

The complaint filed in the court below is, on its face (Ap- 
pellant’s App. 9a—lla), subject to the same infirmities deemed 
controlling by this Court in Dowdy v. Hawfteld, and. Fidelity 
Storage Co. v. Urice, supra. The District Court, therefore, 
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correctly granted defendants’ motion for judgment on the 

pleadings. 

B. Irrespective of distinctions between intrinsic and extrinsic fraud, sound 
principles of judicial administration require noninterference by the 
District Court in this matter 

Although we believe that the considerations set forth in 

Part A, supra, control disposition of this case, no different re- 

sult would obtain even if appellant’s approach were followed. 

As we read appellant’s brief (pp. 9-14) it urges that this 

Court adopt an approach ignoring the established distinction 

between intrinsic and extrinsic fraud and proceed instead upon 

a basis suggested by the Second Circuit in Dictograph Products 


Co. v. Sonotone Corp., supra, p. 8, and in each case “balance 
the conflicting interests and make a decision ad hoc”. 230 F. 


2d 131 at 137. 
Under this view, we submit, cogent principles of judicial 


: administration dictate District Court abstention in this matter. 


Appellant’s position on the merits is that the forfeiture judg- 
ment of the Court of Claims was based “solely upon the per- 
jured and/or false testimony” of the three Government wit- 
nesses and that without that testimony the outcome in that 


Court would have been different (Appellant’s App. 9a). 


Apart from the fact that a reading of the Court of Claims’ 
decision refutes that contention (see 129 C. Cls. 619, at 
641-645), it is obvious that the court best qualified to deter- 
mine the effect of the disputed testimony on the prior decision, 
is the Court of Claims itself. That Court has established 
means by which a party with a grievance such as appellant’s 
can move for relief from the prior judgment. See Rule 54 (b),\ 
Rules of the United States Court of Claims, supra, p. 4. Ap- 
pellant has, in fact, sought relief in that Court by motion un- 
der this Rule, raising therein the same contentions made in\ 
this action. The Court of Claims after considering those 
contentions and the counter-arguments of the Government, 
denied relief. 133 C. Cls. 966. Moreover, as we point out 
supra, p. 5, appellant now has pending before that Court an 
independent action for relief based upon the same allegations. 
Manifestly, these circumstances present a situation where the 
District Court and this Court, in exercising equitable powers, 
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should decline to interfere, whether based on considerations of 
comity or forum non conveniens. Cf. Ponzi v. Fessenden, 
258 U. S. 254, 259-261; Paley v. Solomon, 59 F. Supp. 887, 
890 (D. D. C.). If appellant is dissatisfied with the result of 
its post-judgment efforts in the Court of Claims, a petition for 
a writ of certiorari may be the appropriate recourse—the 
present collateral attack clearly is not. 

The suggested “balance” of “conflicting interests’, accord- 
ingly, dictates that resolution of the present matter be left to 
the Court of Claims. 

CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the judgment of the District Court should be affirmed. 
Grorce CocHRAN Dove, 
Assistant Attorney General, 
Outver GascH, 
United States Attorney, 
Pau A. SWEENEY, 
Marcus A. Rownden, 


Attorneys, 
Department of Justice, Washington 25, D. . 














APPENDIX 
i, In the United States Court of Claims 


No. 49543 


KaMEN Soap Propucts, Inc. 
v. 
Untitep States oF AMERICA 


MOTION FOR RELIEF FROM JUDGMENT 
(Filed Aug. 30, 1955 Court of Claims) 


Comes now the plaintiff by his attorneys and moves this 
Honorable Court pursuant to Rule 54 (b) to grant relief from 
' the judgment heretofore entered for the defendant herein for 
the following reasons: 

1. All of the direct affirmative evidence germane to plain- 
- tiff’s alleged fraud in regard to the so-called “cover letter” was 
erroneously admitted by the Commissioner as the result of 
mistake, excusable neglect, or inadvertence on the part of the 
witnesses and counsel. 

2. It was this chain of proof upon which the Commissioner 
_ and the Court predicated the finding that no cover letter ac- 
' companied the plaintiff’s bid evidencing plaintiff’s intent to ac- 
celerate deliveries of soap under the contract in question. 

3. The ultimate predicate for the Court’s finding of fraud 
against the plaintiff in this case was its finding that the cover 
letter was not sent. Absent this finding, the Court could not 
have found the fraudulent intent on the part of the plaintiff 
necessary to support a finding against him based on defendant’s 
special plea of fraud. 

Tomas A, WADDEN, JR., 
1000 Hitt Burtprnc, WasHineTon 6, D. C. 
Attorney for the plaintiff. 


(12) 








ey ey a ey eS Sra 7 


In the United States Court of Claims 


No. 49543 


Kamen Soap Propucts Company, INc., PLAINTIFF 
v. 


THE UNITED STATES, DEFENDANT 


DEFENDANT'S BRIEF IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
RELIEF FROM JUDGMENT 


(Filed September 21, 1955) 


Plaintiff’s motion for relief from the judgment of this Court 
which was entered on October 5, 1954, presents no grounds for 
invoking the provisions of Rule 54 (b) and should be denied 
for any or all of the reasons hereinafter discussed. 


(1) The plea of fraud and the decision of the Court 
in this case involved matters which were not at issue in 
the criminal proceedings. 


Defendant’s plea of fraud in this Court alleged that plaintiff 
had practiced fraud in the presentation and prosecution of his 
claim in two distinct particulars, either or both of which re- 
quired a dismissal of the petition and forfeiture of the claim, 
namely (a) fraud in connection with the letter of May 19, 
1947, which allegedly accompanied plaintiff’s bid, and (b) 
fraud in connection with seven interoffice memoranda which 
allegedly passed between plaintiff's New York office and his 
Barberton plant. Although many facts evidencing fraud in 
connection with the May 19, 1947 letter were found by this 
Court upon the basis of substantial and credible evidence 
which was properly offered and received in these proceedings, 
the ultimate basis for the Court’s judgment dismissing the 
petition and forfeiting the claim was a finding of fraud in con- 
nection with the interoffice memoranda. These documents 
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were not involved in the proceedings in the District Court 
where the indictment and trial related solely to fraud in con- 
nection with the May 19, 1947 letter. Despite these facts, 


plaintiff’s motion is based entirely upon events which allegedly 


transpired in the District Court proceedings pertaining exclu- 
sively to the bid letter. Even if it were to be assumed that 
the proceedings in the District Court should be accepted and 
adopted by this Court, they would provide no grounds what- 
soever for setting aside the judgment of this Court and the 
motion should be denied. 

Plaintiff seeks to overcome the fact that two separate charges 
of fraud were involved in the proceedings in this Court with 
the statement that “The ultimate predicate for the Court’s 
finding of fraud against the plaintiff in this case was its finding 
that the cover letter was not sent. Absent this finding, the 
Court could not have found the fraudulent intent on the part 
of the plaintiff necessary to support a finding against him 
based on defendant’s special plea of fraud.” Any discussion to 
demonstrate the untenable character of such an assertion seems 
unnecessary in a pleading which is to be considered by the 
Court which made the findings to which he refers. 

Moreover, the lack of weight to be accorded plaintiff’s la- 
bored efforts in this motion to ignore the findings of fraud in 
connection with the interoffice memoranda is well demon- 
strated by prior conflicting statements on the same matter. 
At page 2 of the brief filed in this Court on December 22, 1954 
in support of a motion for a rehearing of the October 4, 1954 
decision, plaintiff stated: 

In coneluding that Plaintiff had practiced fraud, the 
Court, as Plaintiff reads its opinion and findings, de- 
termined that Defendant had not satisfied the requisite 
burden of proof with respect to the covering letter of 
May 19, 1947, but that Defendant had demonstrated by 
clear and convincing evidence that the seven interoffice 
memoranda were fraudulent (Findings 77, 78, 88, 89,. 
90). 

Plaintiff again placed a similar interpretation upon the 
proceedings and findings of this Court as recently as April 








eo} 





Li 15 


| 1955, while attempting to procure a dismissal of the indict- 
a ment in the District Court on the ground that the decision | 
: of this Court relative to the May 19, 1947 bid letter was res 
| adjudicta. The following pertinent assertions, among others, 
“ were made in those proceedings: * 


+ * * * e 


The Government claimed that the Kamen Soap Prod- 
| ucts Company had attempted to practice fraud on it 
in two particulars: one, being that it had offered dur- 
ing settlement negotiations some interoffice memoranda | 
which purported to show an intention in the mind of | 
the defendant Kamen in 1947. | 

The other plea of fraud went to the very letter * * * | 
on which this indictment has been predicated. 

The Government asked the Court of Claims to find 
fraud with respect to each of those items and thereby 
debar Kamen’s claim (p. 11). 


+ * * od ® 


They [the Court of Claims] found for the Govern- 
ment and found that his claim must fail because they | 
found fraud in the submission of the interoffice memo- ! 
randa which are not @ part of this case at all—have no 
relationship here. 

But they refused to find fraud with respect to the | 
submission of the cover letter of May 19, 1947 (p. 14). | 
[Italics supplied. ] 


* * + 5d Ld 


They [the Court of Claims] made findings on the | 
letter. They found certain facts but the facts are com- | 
pletely absent of fraud obviously, and they are silent | 
on fraud so much so that the Government went back | 
after the opinion and asked for a modification on the | 
ground that they had lost the issue in the Court of | 








*The page references are to the transcript of the proceedings in the Dis- 
trict Court which was filed in connection with plaintiff's motion. It should 
also be noted that the statements were obviously made by plaintiff’s coun- 
sel. However, one of plaintiff's attorneys in the District Court proceedings 
ts presently his counsel of record in this case, and the party who has signed 
the pending motion. 
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Claims on the question of fraud of this cover letter 

(p. 15).? 

a * * * 2 

Defendant submits that the foregoing facts conclusively 
demonstrate that the pending motion presents no grounds 
for the Court to vacate, alter or modify its decision. Since 
this Court’s dismissal of the petition and forfeiture of the 
claim ultimately rest upon a finding of fraud in connection 
with the interoffice memoranda, a discussion of the assertions 
pertaining to the events which transpired in the criminal pro- 
ceedings seems unnecessary for dismissal of the motion. To 
keep the record straight and dispel any unwarranted infer- 
ence that the findings of this Court were not based on compe- 
tent and comprehensive evidence, defendant will briefly reply 
to some of the other assertions contained in plaintiff’s motion. 


(2) Plaintiff's assertion that the Commissioner of 
this Court has erroneously admitted evidence as a re- 
sult of mistake, excusable neglect or inadvertence on 
the part of witnesses and counsel is not supported by 
the record. The assertion that the Commissioner and 
the Court predicated the finding that no cover letter 
accompanied plaintiff's bid on erroneously admitted 
evidence is equally untenable. 


Defendant concedes that there are differences between the 
proof, or lack of proof, which was offered and received in the 
two proceedings. This fact forms no basis for the charge that 
errors of mistake, neglect or inadvertence, if any, have been 
committed by the Commissioner, counsel or witnesses in the 
proceedings in this Court. Defendant submits that the deci- 
sion of this Court should rest upon the evidence produced in 
the proceedings in this Court. These proceedings fully sup- 
port its judgment and should not be modified because of the 
state of the record, insofar as proof is concerned, in criminal 
proceedings in another Court. 


*?The record in this Court will demonstrate that this statement is in 
error. Subsequent statements indicate that reference to defendant’s ex- 
ceptions to the Commissioner’s report, filed on April 5, 1954, was intended. 
Here, again, counsel is in error in asserting that “Of course, this maneuver 
by the Government was made after this indictment was returned.” 
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Plaintiff's motion and accompanying papers indicate that 
the exhibit which resulted in the difficulties encountered in 
the criminal proceedings in the District Court was a copy of 
the Abstract of Bids. This was the same document which 
had been offered, properly identified and received in evidence 
in these proceedings. No question relative to its authenticity 
could properly be or was raised.> That the document is a copy 
prepared by a reproducing process appears obvious from the 
exhibit itself. Neither counsel nor witnesses contended other- 
wise. On the contrary, the record in this case contains a full 
explanation that the document was reproduced from a master 
mat signed by the bid officer which was used for the specific 
purpose of reproducing this and other copies. 

Defendant does not intend to burden this brief with a de- 
tailed review of the voluminous record to refute the many 
unwarranted assertions contained in plaintiff's motion. How- 
ever, since plaintiff’s motion is based on the assertion that facts 
developed in the criminal proceedings establish that the Com- 
missioner of this Court erroneously admitted this document as 
the result of mistake, neglect or inadvertence on the part of 
counsel or witnesses, the testimony of the witness who identi- 
fied his signature on the exhibit will be summarized to demon- 
strate that plaintiff's assertions are untenable. The bid of- 
ficer, Zastrow, in identifying his signature on the exhibit, stated 
that he had affixed his signature to the master mat of the ab- 
stract after checking the data entered on the mat with the 
copies of the bid in his possession; that copies were then repro- 
duced from the mat which he had signed with a special pencil 
and that the exhibit in question was a copy run from the mat 
he had signed and that it carried his signatures From this tes- 
timony and the exhibit there certainly could be no doubt that 


*The representative of the New York Quartermaster Office who had 
castody of the official files, Mr. Shargel, was in Court and could have testi- 
fied to the fact that this exhibit formed a part of the official records of that 
office, if further identification had been necessary. Moreover, this specific 
document, and others, had been withdrawn from the official records of that 
office by Mr. John I. Heise, former counsel for the Government in this case. 
At the time these documents were withdrawn for presentation as exhibits in 
this case, Mr. Heise inserted in the official files his dated handwritten receipt 
describing the documents extracted. 

*Tr. 14-17, 25-26, 43, 54, 67, 72, 76. 
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the signature which he identified as his on the reproduced copy 
was necessarily a reproduction of his signature initially affixed 
to the mat.s It seems obvious that everyone connected with 
the proceedings in this Court was fully aware of the fact that 
this exhibit was represented to be exactly what it is, 1. e., a copy 
of the abstract of bids reproduced from a signed master mat, 
and that there were no questions as to its authenticity and ad- 
missibility. 

Similar testimony, but in less detail, was given in the crimi- 
nal proceedings by the same witness. After he had left the 
city, some confusion or misunderstanding arose which resulted 
in statements that his “signature” was not affixed to the exhibit 
but contained only a “stamped impression” of it. The follow- 
ing extract from plaintiff’s motion evidences the disclosures 
which it asserts were made for the first time in the criminal 
proceedings in connection with this document and which it 
claims furnish grounds for relief from the judgment of this 
Court. (P. 3 of Plaintiff's Supporting Memorandum): 


However, during the cross-examination of the third 
witness, Lt. Col. Kuhn, it developed that this was not 
the original abstract of bids. Rather it was a pur- 
ported reproduction, and even as a reproduction it could 
not be authenticated. Furthermore, it could not even 
be demonstrated that the abstract of bids (defendant’s 
Exhibit 8 in this case) was a record kept in the regular 
course of business. When this document was subjected 
to careful scrutiny by the Court and counsel in the 
criminal trial, a scrutiny not theretofore given it, to the 
astonishment of everyone present it was discovered that 
what purported to be Lt. Zastrow’s signature and what 
he had testified was his signature was not in fact his 


“If any further evidence is necessary to rebut plaintiff’s assertions that 
the fact that this exhibit was a reproduced copy was not disclosed to this 
Court and that these facts were not ascertained until it was given a close 
scrutiny in the criminal proceedings for the first time, it is to be found at 
pp. 6-8 of defendant’s supplemental memorandum filed in this Court oan 
January 23, 1953, in connection with the subpoena proceedings. The facts 
which plaintiff asserts were “discovered” in April, 1955, are fully set forth 
in 'that memorandum as well as in the testimony of the witness who ex- 
amined and signed the mat. 
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signature at all but merely a stamped impression of 
it *#e @ 

A comparison of this statement with the testimony pro- 
duced in these proceedings supports our position that the mo- 
tion presents no meritorious grounds for vacating or modifying 
the judgment of this Court. The exhibit which resulted in the 
difficulties encountered in the criminal proceedings in the Dis- 
trict Court, i. e., the Abstract of Bids, was clearly properly 
identified and admitted in this Court. Consequently, neither 
the Commissioner nor the Court was misled in any manner. 

It should further be noted that the abstract of bids and 
the testimony pertaining thereto was only a small segment of 
the voluminous exhibits and testimony produced in this Court, 
which support the Court’s ultimate finding that no cover letter 
accompanied plaintiff’s bid. Defendant will not burden this 
brief with an attempt to review the extensive supporting 
testimony on this question which is set forth in detail in both 
the Commissioner’s report and the Court’s special findings of 
fact. It seems obvious that a comparison of the exhibits, testi- 
mony and findings in the proceedings in this Court with those 
produced in the criminal proceedings is sufficient, without added 
comment, to demonstrate the impropriety of plaintiff’s asser- 
tion that “it was this chain of proof [the evidence allegedly 
erroneously admitted by the Commissioner] upon which the 
Commissioner and the Court predicated the finding that no 
cover letter acompanied the plaintiff’s bid.” 

Finally, it should briefly be noted that plaintiff’s assertions 
relative to alleged discrepancies in the testimony of witnesses 
who appeared in both proceedings are neither new nor per- 
suasive. Substantially the same assertions relative to real or 
alleged conflicts in the testimony were urged in plaintiff’s 
proposed pleadings and findings filed with the Commissioner 
of this Court and again in plaintiff’s exceptions to the Com- 
missioner’s report (R. 215-223). Since these same contentions 
have been thoroughly weighed, considered and determined by 
both the Commissioner and the Court, they merit no further 
discussion or consideration. 
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CONCLUSION ' 

Defendant submits that plaintiff has presented no sound "? 
or substantial reason for invoking the provisions of Rule 54 ‘ 


_(b); the judgment of this Court entered on October 5, 1954 
should not be modified, altered or vacated; and plaintiff’s 
motion should be denied. 

Respectfully submitted. 

: WakrEN E. Bourcer, 
Assistant Attorney General, 
Civil Division. 
Mary K. Facan, 
Attorney, Civil Division, 
Department of Justice. 
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